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The literature concerning the role of the secretary to the arbitral tribunal has gained
momentum in the past years. With critics describing the topic as an “enormously grey area” (1) ,
where the functions of secretaries normally vary from one arbitrator to another (2) , some
authors have therefore proposed for the
establishment of a Uniform Standard in the
regulation of tribunal secretaries (3) . The uncontested fact is that nowadays, and especially in
large international arbitrations, an arbitral tribunal appoints a secretary to assist in the
proceedings (4) .
The relevance of this topic lies on the fact, as highlighted by this Federal Tribunal's decision,
that it impinges on the role of the arbitral tribunal when determining the outcome of the
dispute. While the role of secretaries is nowadays seen as essential in facilitating and ensuring
the efficiency of the decision-making process, it is also widely agreed that there is no room for
them in the decision-making itself. In that last scenario, it would be rightly argued that the
tribunal had been improperly constituted and the award would then be ripe for annulment.
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A number of arbitral institutional rules and guidelines contain provisions on the appointment,
role and remuneration of arbitral secretaries. With regards to their appointment, most rules
and guidelines subject the appointment of an arbitral secretary to the consent of the parties
and to the guarantee of their independence and impartiality
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Regarding their role, there is a consensus on the use of secretaries for administrative services
and organizational tasks and on their ban from the decision-making process as well as from
other essential duties of the arbitral tribunal. For other duties, there is a wide disparity: first,
while some institutions explain in great length what is allowed or not, others are being very
concise or silent; secondly, the scope of the permitted tasks varies from an institution to
another. As a matter of illustration, the ICC and LCIA Rules do not provide any provisions
regarding the secretary to the arbitral tribunal (5) , while the Swiss Rules of International
Arbitration indicate that the tribunal, after consulting the parties, may appoint a secretary (6)
– though without defining their role. A further difference can be found with the Hong Kong
International Arbitration Centre (hereinafter: “HKIAC”) which has issued detailed Guidelines on
the Use of a Secretary to the Arbitral Tribunal' (hereinafter: the “HKIAC Guidelines”) (7) .
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In an effort to codify best practices, Young ICCA published the Young ICCA Guide on Arbitral
Secretaries in 2014, which emphasised as best practices, among others, the following: (i) an
arbitral secretary should only be appointed with the knowledge and consent of the parties (8) ;
(ii) the arbitral tribunal should notify the parties of its intention to appoint an arbitral
secretary at its earliest convenience (9) ; (iii) the arbitrators cannot delegate any part of their
personal mandate to an arbitral secretary (10) ; (iv) an arbitral secretary's role may
legitimately go beyond purely administrative tasks (11) such as even drafting some parts of the
award (12) .
It is acknowledged, among a number of authors and in practice, that arbitral secretaries
perform tasks that go beyond the purely administrative and in fact support arbitral tribunals
in the legal research and drafting of orders or parts of awards (13) . It is also unanimously
agreed that under no circumstances secretaries are to assume the tribunal's functions of
deciding the case. This is based on the premise that an arbitrator has been specifically chosen
for his/ her personal skills. An arbitrator's mission is strictly personal and consequently he/she
cannot delegate “his/her duties to […] participate in the decision-making” (14) as well as “other
essential tasks […] in particular organising the proceedings, assessing the parties' written
submissions, attending the hearings, taking evidence and so forth” (15) . There are limits to the
role of the secretary and therefore in both reaching the decision as well as drafting the
decision, the arbitrator must always maintain a control on the decision-making (16) .
The issue of the tribunal's secretary's role has recently gained particular notoriety in relation
with the Yukos Award. In July 2014, an arbitral tribunal under the Permanent Court of
Arbitration in the Hague awarded former majority shareholders in the now defunct Yukos Oil
Company USD 50 billion in damages against Russia. In its attempt to get the Award set aside
before the Dutch courts, Russia alleged that the arbitrators breached their personal mandate
and allowed the assistant to the arbitral tribunal to become effectively the “fourth arbitrator”.
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According to Russia, in its first challenge before the Dutch courts, the billing information
submitted by the arbitral tribunal showed that this assistant had spent between 40% and 70%
more time on the substantive phases of
the arbitration than any of the three arbitrators
(17) . In a further report submitted to the Dutch courts, Russia asserts, on the basis of analysis of
the writing styles of the arbitrators and their assistant conducted by an expert in forensic
linguistics, that it is 95% sure that the assistant wrote parts of the awards that include
reasoning on substantive issues (18) . This would constitute according to Russia clear evidence
of the tribunal's impermissible delegation to its assistant of its power to decide.

In The Specific Case
Swiss domestic arbitration law expressly provides that an arbitral tribunal may appoint a
secretary who is then subject to the same degree of independence and impartiality as the
arbitrators (Art. 365 CPC).
In the present case, the Federal Tribunal extended and applied by analogy the scope of this
provision to international arbitration. An interesting mechanism that the Federal Tribunal may
use again in the future in order to fill certain gaps of the PILS, as the CPC – being newer and
more detailed than the PILS – expressly addresses certain issues which are not expressly
covered in the PILS.
These principles are not new in Switzerland. The Intercantonal Arbitration Convention of 27
August 1969, which preceded the adoption of the PILS (1987) and of the CPC (2008) already
contained a specific provision on secretaries (19) . The Federal Tribunal therefore simply
applied, in this case, principles that are well established in Swiss arbitration law.
What is interesting in this decision is that the Federal Tribunal describes the tasks of legal
secretaries in more detail than many of the above mentioned rules or guidelines do, e.g., by
stating that assistance in the drafting of the award is not excluded, a step considered as
“highly debated and controversial” (20) and that many rules, guidelines and authors are not
ready to make, some authors considering that “the act of writing is the ultimate safeguard of
intellectual control” (21) . Furthermore, the Federal Tribunal considers that it implies “the
attendance of secretaries to hearings and deliberations”, another controversial task.
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The Federal Tribunal seems to take a pragmatic approach, certainly based as well on its own
practice, when it compares the legal secretaries to law clerks in domestic procedures (22) .
At the same time, the Federal Tribunal clearly underlines that the decisional function is
personal and cannot be delegated. According to the Federal Tribunal, the Chairman or sole
arbitrator cannot therefore delegate the “intellectual control over the outcome of the dispute”,
and the party-appointed arbitrator cannot delegate its contribution to the decisional process.
The clear statement of these principles is welcome. However, they remain quite abstract and
their application in practice may pose delicate questions of delimitation and of evidence. And
as authors mention: “it would be naive to assume that an arbitral secretary will not have a
degree of influence, however indirect, over the arbitrator and the arbitral tribunal” (23) .
In the present case, the Federal Tribunal considered that it was not noticeable from the
transcript or from other elements of the case that the secretary and the consultant had
participated in the decision-making process. But how can one prove that the intellectual
outcome of the dispute has not been influenced by the secretary? By the number of hours
spent on the case? By the parts of the award written by the secretary? The decision of the
Dutch courts on the above mentioned Yukos award may bring interesting development in this
regard.
In the case at hand, the Federal Tribunal reached the conclusion that the role of the lawyers E
and F did not infringe upon the adjudicating function of the arbitrator. Their role was to ensure
that the arbitral procedural rules were correctly applied. The Federal Tribunal in its decision
follows the view in the doctrine and institutional rules mentioned above that the use of
secretaries is accepted as long as the decisional function remains in the hands of the arbitral
tribunal appointed by the parties. The appointment of a legal assistant, lawyer E, and a legal
secretary, lawyer F, constituted procedural steps permissible under the arbitration clause of
the Contract.
The decision of the Federal Tribunal also shows the relevance of transparency and consent.
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In the present case, the arbitrator disclosed the role of the secretary and of the consultant
early in the proceedings, and the contractor did not object to
it until the witness hearing.
In this way, the contractor shall be deemed to have tacitly accepted the secretary and the
consultant. This is the reason why the Federal Tribunal questioned the contractor's s good faith
considering that it did not raise any objections from the moment it knew this information.
Regarding consent, the Federal Tribunal considered that in the event the parties have not
decided on the procedure, as it was the case here in this ad hoc arbitration, the arbitral
tribunal has the discretion to appoint a secretary even without the prior consent of the parties.
The Federal Tribunal however reserved the situation where the parties, in the arbitration
clause or later, agree to exclude the designation of a secretary. The Federal Tribunal did not
make further developments on that point – which is controversial in legal writing – as such an
agreement did not exist in this case. Commentators of this decision have therefore considered
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that this particular question has not been addressed by the Federal Tribunal (24) .
The function of the consultant has been analysed by the Federal Tribunal, which assimilated it
to the figure of an “Arbitrator Consultant” as proposed by Bernhard F. Meyer and Jonatan Baier
(25) . The tasks of “Arbitrator Consultants” are not analogous to those of an expert and should
not influence the decision-making itself. On the contrary, “Arbitrator Consultants” are “purely
auxiliary persons” who have “the necessary know-how to support the arbitral tribunal internally”
(26) . While Meyer and Baier frame the “Arbitrator Consultant” more as a special assistant
providing technical or commercial expertise and thus helping to translate the arbitral
tribunal's decision into the particular technical or commercial language of a contract or vice
versa, E, as an expert on arbitral procedures, could also be to a certain extent assimilated to
this figure. E was selected for his expertise in arbitral procedure and his role was solely limited
in supporting the sole arbitrator in respecting mandatory rules of the arbitral procedure.
Another interesting point in this decision is the position of the sole arbitrator, in view of its role
as architect of the project object of the dispute, contracted by the principal, which may raise
questions regarding his impartiality and independence. Though there was no claim raised by
the parties in this respect, the Federal Tribunal described the choice of the parties to
designate the architect of the project as sole arbitrator as “at least singular” and has referred
to “the possible consequences or even risks” related to this choice.
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Conclusion
This decision of the Federal Tribunal is welcome, as it clarifies the role that secretaries and
consultants can have in arbitrations seated in Switzerland. This decision is in line with the selfproclaimed “liberal” attitude of the Federal Tribunal towards international arbitration (27) , as
it leaves a great organisational autonomy to the arbitral tribunal.
The decision highlights one core principle: the decision-making must be made by the
arbitrators and cannot be delegated. The application of this principle in a given case can
certainly raise difficult questions of interpretation and evidence, but the decision of the
Federal Tribunal has the merit of imposing a clear conceptual limit. We submit that the
appropriate direction and supervision of the arbitral tribunal shall in the first place guarantee
the respect of this principle (28) .
This decision also details the scope of tasks which may be delegated to secretaries or
assistants in a liberal way, allowing a broader delegation than most institutional rules or
guidelines. One should however not forget that this decision concerns an ad hoc arbitration
and that rules agreed by the parties or institutional rules may impose a different framework.
Regarding the appointment of assistants, the Federal Tribunal considered that the sole
arbitrator was free to appoint assistants without the parties' consent, as the parties did not
establish procedural rules in this ad hoc arbitration. In this case, the sole arbitrator, when
asked by a party, disclosed the fact that he was assisted by a secretary and a consultant. We
consider that the consultation of the parties prior to the appointment of a secretary is not only
in line with most institutional rules and guidelines, but also with the consensual nature of
arbitration. One cannot lose of sight that arbitration is based on consent; and there can be no
informed consent (even implicit) without transparent information on behalf of the arbitral
tribunal.
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